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FLTA Board of Directors – 
Proposal to Approve Filing an Amicus Brief with the Florida 
Supreme Court in the Pino v. Bank of New York Mellon case 

 
 
 
Introduction:  Pino v. Bank of New York Mellon is an important case potentially impacting a significant 
number of mortgage foreclosure cases in Florida.  This case involves allegedly fraudulent assignments 

filed in foreclosure cases.  The appropriate sanctions available to a court when there are allegations of a 
fraud attempting to be perpetrated on the court are of vital concern to the title industry.  It is important 

that we be able to rely on the proceedings and documents of record and in the court file, and not have to 

be concerned with whether a dismissal of an action may be overturned if later challenged.  Although the 
issue in the case, as certified by the 4th District Court of Appeals, pertains to civil procedure rules rather 

than strictly real estate law, the court’s ruling could potentially have an adverse impact on real estate 
transactions where any litigation, including foreclosure cases, appears in the chain in the past year.   

 
Facts and Background:  The Bank of New York  - Mellon was originally represented by the David Stern 

firm, which filed a foreclosure complaint against Mr. Pino.  Mr. Pino's counsel initiated discovery and 

moved for sanctions, asserting that documents filed by the Bank, including the assignment of mortgage, 
were fraudulent.  Rather than responding to Mr. Pino’s discovery requests, the Bank’s attorney filed a 

voluntary dismissal of the foreclosure action. 
  
Several months later, BoNY filed a new foreclosure action against Mr. Pino.  Mr. Pino then asked the 

court to vacate the voluntary dismissal of the first foreclosure action, asserting that the documents filed 

in that case constituted a fraud on the court.  He further asked the court to impose sanctions in the form 
of dismissal of the case with prejudice (i.e. to prevent the Bank from re-filing a second foreclosure 

action).  Following long-established Florida precedent, the trial court found it was without jurisdiction to 
vacate the voluntary dismissal and denied Mr. Pino’s motion.   Mr. Pino appealed that decision to the 4th 

District Court of Appeals. 
  
In a 9-1 en banc (entire court) decision, the Fourth District Court of Appeal affirmed the voluntary 

dismissal, holding that, because the notice of voluntary dismissal was filed prior to the plaintiff (BoNY 

Mellon) obtaining any affirmative relief from the court, the trial court had no jurisdiction to vacate the 
dismissal.  However, because of the number of foreclosure suits this case may impact, the court certified 

the following question of great public importance to the Florida Supreme Court: 

 
DOES A TRIAL COURT HAVE JURISDICTION AND AUTHORITY UNDER RULE 1.540(b), 
Fla. R. Civ. P., OR UNDER ITS INHERENT AUTHORITY TO GRANT RELIEF FROM A 
VOLUNTARY DISMISSAL WHERE THE MOTION ALLEGES A FRAUD ON THE COURT IN 
THE PROCEEDINGS BUT NO AFFIRMATIVE RELIEF ON BEHALF OF THE PLAINTIFF HAS 
BEEN OBTAINED FROM THE COURT? 

 
Mr. Pino sought review in the Florida Supreme Court.  The Supreme Court accepted jurisdiction and Mr. 

Pino has filed an initial brief.  The parties then filed a Stipulated Dismissal of the action.  The Court 
denied entry of the Stipulated Dismissal and has ordered the case to be briefed and argued.  BoNY’s 

answer brief is due January 17.   

 
Amicus Brief:  As the Fourth District Court of Appeal recognized, this case has the potential for 
impacting a large number of foreclosure actions in which voluntary dismissals have been filed.  

Additionally, the opinion could impact any civil cases involving real property in which voluntary dismissals 
have been filed.  An adverse ruling in this case may lead title insurers to conclude that they cannot insure 
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title in any transaction where there has been litigation with a voluntary dismissal at any time within the 

past year.  Having the FLTA, as representative of the Florida title industry, file an amicus brief would 
impress upon the Court the negative impact reversing long-established law could have in an already 

volatile real estate market.  
 

Any amicus brief must be filed with the Florida Supreme Court by January 27 so time is of the essence.  

An outside law firm, with expertise in both civil procedure and appellate law will need to be hired to 
prepare the amicus brief to support our position that, while the court has full authority to impose 

sanctions on parties in litigation who attempt to perpetrate fraud on the court, those sanctions should not 
be imposed in a way which would force us to not be able to rely on a voluntary dismissal of record.   

 
XXX underwriters have already agreed to share the cost of preparing the amicus brief if the Board 

decides to approve this proposal.  We hope that the remaining underwriters will also decide to join in this 

worthy endeavor.  We are not asking agents or the FLTA itself to share the cost of preparing and filing 
the brief, but are asking the Board to approve filing of the brief on behalf of the FLTA, as representative 

of the entire title insurance industry.   
 

Since Florida’s rule 1.540(b) is very similar to rules in many states in the country, there is an additional 

concern that an adverse ruling by the Florida Supreme Court in this case could lead to similar challenges 
in other states.  To address this concern, we have also asked FLTA to approach ALTA to request that it 

join in the filing of this amicus brief along with FLTA.       
 

 
Attachments: 

 Rule 1.540(b) of the Florida Rules of Civil Procedure 

 Opinion of the 4th DCA 
 Order of the Florida Supreme Court 
 


