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This bill, which was passed unanimously by the Florida House and Senate, was a project of the 

Real Property, Probate and Trust Law Section of the Florida Bar. It completely rewrites the 

statute governing durable and specific powers of attorney and will be the subject of a separate, 

more detailed, analysis at a later date. 

A couple of provisions of the bill do merit comment for the affect they will have on title 

practices. 

a. Bill does not Apply to Corporate Powers of Attorney. The Bill applies to ALL powers of 

attorney except 

●  A proxy or other delegation to exercise voting rights or management rights with 

respect to an entity; 

● A power created on a form prescribed by a government or governmental subdivision, 

agency, or instrumentality for a governmental purpose; 

●  A power to the extent it is coupled with an interest in the subject of the power, 

including a power given to or for the benefit of a creditor in connection with a credit 

transaction; and 

●  A power created by a person other than an individual. 

b. Safe Harbor for Acceptance. Section 21 of the bill (codified at §709.2119) provides 

additional protections for a title agent and their underwriter in relying on powers of attorney. It 

provides 

“A third person who in good faith accepts a power of attorney that appears to be 

executed in the manner required by law at the time of its execution may rely upon 

the power of attorney and the actions of the agent which are reasonably within the 

scope of the agent’s authority and may enforce any obligation created by the 

actions of the agent as if: 

● The power of attorney were genuine, valid, and still in effect; 

● The agent’s authority were genuine, valid, and still in effect; and 



● The authority of the officer executing for or on behalf of a financial 

institution that has trust powers and acting as agent is genuine, valid, 

and still in effect.” 

While this provides some additional comfort in accepting a power of attorney, we as title agents 

must still carefully scrutinize the power of attorney and the reasons for its use to prevent fraud. 

c. Duty to Accept Power of Attorney. Section 22 of the Bill (codified at §709.2120) makes 

several changes with regard to the duty to accept a power of attorney. And the key point here is 

that you are not required to accept a power of attorney if you are not “otherwise required to 

engage in a transaction with the principal in the same circumstances.” This exception includes all 

title transactions. We are not under any duty to insure any transaction until all conditions of the 

commitment have been satisfied. 

However, even though we, as title agents, are not required to accept a power of attorney, the bill 

will place some additional burdens on us. 

● You must accept or reject a power of attorney within a “reasonable” 

time –four business days is presumed reasonable. 

● If you reject a power of attorney, you must state in writing the reason for 

the rejection. 

Because those seeking to use Powers of Attorney in fraudulent transactions are very persuasive, I 

would point out two statutory provisions that will be argued to require you to accept a Power of 

Attorney: 

§709.2120(2)(c) provides “A third person may not require an additional or different form 

of power of attorney for authority granted in the power of attorney presented” and 

§709.2120(3) states that “A third person who, in violation of this section, refuses to 

accept a power of attorney is subject to … (b) Liability for damages, including reasonable 

attorney’s fees and costs, incurred in any action or proceeding that confirms, for the 

purpose tendered, the validity of the power of attorney or mandates acceptance of the 

power of attorney.” 

Both of these provisions are subordinate to provision that you are not required to accept a power 

of attorney if you are not “otherwise required to engage in a transaction with the principal in the 

same circumstances.” So you need not change your standards for when you will or will not 

accept a power of attorney. As always, if you have questions, contact your underwriter for 

guidance. 

The bill has not yet been signed by Governor Scott and will take effect October 1, 2011.  
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